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Wednesday, February 6, 2019
11:00 a.m. Room 123, John A. Wilson Building
1350 Pennsylvania Avenue, NW
Washington, DC 20004

Council Chairman Phil Mendelson announces a public oversight hearing before the
Committee of the Whole seeking public comment on what issues at the Department of Consumer
and Regulatory Affairs should the committee pursue during Council Period 23. The hearing will

be held at 11:00 a.m. on Wednesday, February 6, 2019 in Room 123 of the John A. Wilson
Building.

The purpose of the hearing is to elicit public comment on the critical issues related to the
services and programs provided by the Department of Consumer and Regulatory Affairs with input
from a variety of stakeholders. The Committee is particularly interested in hearing from those
individuals and groups that have frequent interaction with the agency, including property owners,
tenants, businesses, contractors, developers, vocational professionals and advocates. The
Committee also seeks feedback about the agency’s newly implemented service improvements.

Testimony at this hearing will be limited to members of the public (including non-government
organizations).

Those who wish to testify are asked to email the Committee of the Whole at
cow(@dccouncil.us, or call Blaine Stum, Legislative Policy Advisor, at 202-724-8196, and to
provide your name, address, telephone number, organizational affiliation and title (if any) by close
of business Friday, February 1,2019. Persons wishing to testify are encouraged, but not required,
to submit 15 copies of written testimony. If submitted by the close of business on Friday, February
1, 2019 the testimony will be distributed to Councilmembers before the hearing. Witnesses should

limit their testimony to five minutes; less time will be allowed if there are a large number of
witnesses.

If you are unable to testify at the hearing, written statements are encouraged and will be
made a part of the official record. Written statements should be submitted to the Committee of the
Whole, Council of the District of Columbia, Suite 410 of the John A. Wilson Building, 1350

Pennsylvania Avenue, N.W., Washington, D.C. 20004. The record will close at 5:00 p.m. on
February 20, 2019.
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The Department of Consumer and Regulatory Affairs:
What Issues Should the Committee Pursue?

Committee of the Whole Roundtable
February 6, 2019

Presented by Mark Eckenwiler, Commissioner, ANC 6C04

Mr. Chairman and Members of the Committee,

Two years ago, the Committee posed the same question under consideration this
morning: what DCRA issues should the Committee pursue?

ANC 6C provided written and in-person testimony identifying seven areas meriting the
Committee’s attention. (A copy is appended as Attachment A.) ANC 6C was unable to
consider the question this year owing to the timing of the notice for today’s roundtable.
My testimony today reflects my individual views, and—until we meet on February 13 to.
vote—not necessarily those of ANC 6C.

Of the seven areas we identified in 2017, six remain in urgent need of Council scrutiny.

Public access to construction permit documents
Construction permit application review

Issuance of after-hours permits

Office of the Zoning Administrator

Vacant building enforcement

Stop-work orders and collection of associated fines
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1. Public access to construction permit documents

As you’ve heard me say countless times, District FOIA law requires DCRA to post all
construction permit application documents—plans, drawings, etc.—on a website for
public access at no cost.! DCRA is not now and never has been compliant with this law.
After we took our concerns to the Office of Open Government in 2015, that office issued
a scathing letter? on January 29, 2016 stating that “DCRA is woefully out of compliance
with FOIA” and criticizing DCRA’s practice of forcing residents to pay an outside
service to make paper copies of such records. '

! See D.C. Official Code §2-536(a)(8A).

2 A copy of that letter can be viewed online at http://www.open-dc.gov/sites/default/
files/O0G%20002_1.29.16%20A0_Redacted.pdf.




In 2016, the Council appropriated $2.98 million for DCRA to create the required website,
but a solution is still not in place. As ANC 6C explained in its March 2018 testimony for
DCRA budget oversight, the current “prototype” system, e-Records,

e offers only spotty coverage of the universe of current permit documents;

e is not updated promptly, meaning that residents lack timely access to the few
documents available; and

e uses a proprietary viewer that does not allow document downloads or printing.

Because the current regulations give an adjacent property owner only 10 days to file an
appeal with OAH after a permit is issued,? the practical result is that homeowners are
routinely denied the opportunity to challenge improper permits that may result in serious
damage to their homes. Appeals to BZA may be filed as much as 60 days later, but here,
too, e-Records does not offer timely, reliable access to the documents necessary for such
appeals.

Two years ago, ANC 6C suggested that the Council amend the construction code to give
residents more time to appeal permits to OAH in view of the difficulty of obtaining
relevant records. That recommendation remains a sound one.

In addition, the Council should ask the Auditor to investigate how the $2.98 million
dollars given DCRA starting in FY17 was used and why the promised system—which
DCRA indicated could be created in 24 months—does not exist.

2. Construction permit application review

DCRA continues to approve permits on the basis of facially deficient application
documents. In 2018 alone, ANC 6C

o filed a BZA appeal (19813) for a permit where the drawings not only contained
numerous false dimensions for the existing structures, but also failed to
distinguish between existing conditions and the proposed work. Without such
clear distinctions—which are required by the regulations*—DCRA is simply
incapable of assessing whether a project complies with the zoning regulations.
(DCRA revoked the permit in question after the filing of the BZA appeal.)

e identified a certificate of occupancy issued in clear error by DCRA. After
substantial effort by ANC 6C documenting the obvious noncompliance with
important provisions of the zoning regulations, DCRA relented and revoked that
CofO.

The Council should explore the reasons for these recurring failures.

3 See 12ADCMR § 112.2.1.

4 See 12A DCMR § 106.1.12.



As ANC 6C has pointed out in years past, DCRA’s lax permit review not only tolerates
but affirmatively encourages unscrupulous actors. The potential rewards for filing an
incomplete or facially inadequate application—both in terms of lowered compliance costs
and in terms of the ability to build illegally large structures—far outweigh any potential
downside.

3. Issuance of after-hours permits

The construction code imposes stringent limits on when overnight or Sunday work may
be conducted in or near residential districts,’ but DCRA has repeatedly ignored those
restrictions to the detriment of residents in ANC 6C and elsewhere. Sometimes DCRA
ignores an applicant’s false statement about whether the work is within 500 of a
residential zone; at other times, DCRA improperly issues permits for noisy construction
work throughout the night for several weeks, severely disrupting residents’ ability to
sleep.

ANC 6C wrote to the Council in September 2017 noting these problems and urging the
Council to adopt legislation narrowing and clarifying the standard for after-hours permit
approval.® Although DCRA has a pending a rulemaking to revamp the Construction
Codes, the Council should not await the outcome of that potentially lengthy process, but
instead act to address this urgent issue.

4. Office of the Zoning Administrator

The Zoning Administrator plays a critical gatekeeper role: he reviews building permit
applications to ensure that they comply with the zoning regulations, and where necessary
withholds approval until an applicant obtains required relief from the BZA or Zoning
Commission. He also oversees enforcement against work performed in violation of the
zoning regulations (either without or inconsistent with issued permits). When this system
breaks down, illegal work often avoids public scrutiny and is allowed to remain in place,
to the detriment of neighbors and others in the community.”

Our repeated experience has been that Zoning Administrator Matt LeGrant ignores
obvious zoning problems even when they are brought directly to his attention, and that at
times his interpretations of the regulations are arbitrary, capricious, and inconsistent over
time. ANC 6C’s testimony over the past three years documents repeated instances of this
dereliction, and I will not recite them again here. Suffice it to say that since November
2015, ANC 6C has filed four different BZA appeals; in each one, the defective permit
was revoked, surrendered, or revised in acknowledgment of its noncompliance.

5 See 12A DCMR § 105.1.3.
6 See Attachment B.

7 As noted in section 1 above, DCRA’s policy of making permit application documents largely inaccessible
to the public—in clear violation of District law—substantially hinders outside review of such errors.
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More disturbingly, Mr. LeGrant gave false testimony under oath before the BZA last fall
on an important administrative issue (i.e., when DCRA deems an application “accepted
as complete,” an important requirement under several grandfathering provisions in the
zoning regulations). This flagrant dishonesty on the part of a public official is completely
unacceptable.

The Council should closely examine not only the work of this office, but also the need to
require the ZA to be a licensed professional (such as an architect or attorney). In our
comments on 2018 Department of Buildings Establishment Act, ANC 6C made specific
recommendations on this issue.®

5. Vacant building enforcement

As ANC 6C testified before the Committee at the fall 2017 roundtable in the wake of the
Auditor’s report, ANC 6C’s experience is that DCRA’s Vacant Building Enforcement
Unit is slow to act and unresponsive to requests, even those from ANC commissioners
that include detailed information (such as photos, etc.) about blighted properties. I urge
the Committee to continue aggressive oversight of VBEU so residents see meaningful
action to address eyesore properties across the District.

6. Stop-work orders and collection of associated fines

In August 2017, ANC 6C wrote the following ih a letter to the Chairman:

[O]ne question meriting further attention is whether DCRA makes full and
consistent use of the fine schedules for construction and housing violations, both
in terms of the initial amount in the notice of violation and with respect to the
sums ultimately collected. Although the regulations have an escalating schedule
of fines for repeat violators—see 16 DCMR § 3201—our sense is that higher
fines are rarely (if ever) imposed. Worse, even when DCRA imposes fines, it
appears that they frequently forgive some or all of the fine amount.

The Committee should look into this issue to determine whether the laws are being
applied as written, and whether DCRA’s practices adequately deter future violations. Our
sense is that they do not.

% %k ok

Thank you for the opportunity to testify. I welcome any follow-up questions the
Committee may have.

8 “The [Zoning Administrator] should be Council-confirmed; term-appointed; removable only for cause;
and subject to certain minimum qualifications. In addition to senior-level work experience, those
qualifications should express a preference for candidates who hold a graduate degree in law, architecture,
or land use/urban planning.” Testimony of ANC 6C (appended as Attachment C).



Written Testimony of Advisory Neighborhood Commission 6C
Before the Committee of the Whole
on
The Department of Consumer and Regulatory Affairs:
What Issues Should the Committee Pursue?

Roundtable Date: February 21, 2017

Presented by Mark Eckenwiler, Commissioner, ANC 6C04

Mr. Chairman and Members of the Committee,

As we previously recounted in our 2016 testimony before the Committee on Business,
Consumer, and Regulatory Affairs,! DCRA’s failure to honor its obligations under the
law takes several forms. These include

e careless, inadequate review of building permit applications
improper issuance of permits on facially deficient (or even fraudulent)
applications

e unresponsiveness of Zoning Administrator Matt LeGrant (and others in his office)

to legitimate concerns
e ongoing lack of public access to critical construction permit application
documents

This systemic dysfunction rewards and incentivizes fraudulent permit applications;

obstructs public access to basic information; and results in illegal construction that often

does serious damage to the homes of adjacent residents.

In response to the Committee’s request for issue areas to pursue in the new Council
period, ANC 6C has identified seven topics meriting the Committee’s attention:

Public access to construction permit documents

Construction permit application review

Issuance of after-hours permits

Office of the Zoning Administrator

Vacant building enforcement

Stop-work orders and collection of associated fines

Need for additional construction inspectors, especially on Sundays and
holidays

.
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I ANC 6C testified at both the February 29, 2016 oversight hearing and the July 13, 2016 oversight
roundtable.



1. Public access to construction permit documents

District FOIA law requires DCRA to post all construction permit application
documents—plans, drawings, etc.—on a website for public access at no cost.2 DCRA is
not now and never has been compliant with this law. After we took our concerns to the
Office of Open Government in 2015, that office issued a scathing letter? on January 29,
2016 stating that “DCRA is woefully out of compliance with FOIA” and criticizing
DCRA’s practice of forcing residents to pay an outside service to make paper copies of
such records.

Last year the Council appropriated funds for DCRA to create the required website, but a
solution is still not in place. In the meantime, citizens continue to be rebuffed when they
ask for electronic copies of plans. (In fact, in a January 2017 letter to Councilmember
Grosso, DCRA Director Bolling even asserted that the statute does not require DCRA to
make electronic copies available at no cost. See Attachment A.)

Because the current regulations give an adjacent property owner only 10 days to file an
appeal with OAH after a permit is issued,* the practical result is that homeowners are
routinely denied the opportunity to challenge improper permits that may result in serious
damage to their homes. (By contrast, appeals to BZA may be filed as much as 60 days
later.)

We suggest two specific action items here: 1) If the public records right-of-access law
doesn’t require documents to be made available for free—and we think it’s clear that it
does—then the Council should amend the statute immediately. Second, the Council
should consider amending the construction code to give residents more time to appeal
permits to OAH in view of the difficulty of obtaining relevant records.

2. Construction permit application review

In our experience, DCRA regularly issues permits that do not comply with important
provisions of the building code and fire code. These deficiencies include

e Acceptance of unsigned application forms, where the signature would attest to the
truthfulness and sufficiency of the application

e Acceptance of applications that lack a DC Surveyor-certified plat, or even any
plat at all. (Lacking this basic information, there is no way the Zoning
Administrator can competently assess an application for potential zoning issues.)

2 See D.C. Official Code §2-536(a)(8A).

3 A copy of that letter is attached to ANC 6C’s January 2016 and July 2016 written testimony. It can also
be viewed online at http://www.open-
dc.gov/sites/default/files/fO0G%20002_1.29.16%20A0_Redacted.pdf

4 See 12ADCMR § 112.2.1.



e Acceptance of applications for major work, including structural work, where the
submitted drawings are not stamped by a DC-licensed architect and/or structural
engineer, as appropriate.

e Acceptance of applications for major work on habitably space where the drawings
are stamped only by an engineer, not an architect—and where the engineer is
licensed only in a field such as electrical engineering.

The Council should explore the reasons for these recurring deficiencies.

We also note that in its lax approach to permit applications, DCRA thereby not only
tolerates but affirmatively encourages unscrupulous actors. The potential rewards for
filing an incomplete or facially inadequate application—both in terms of lowered
compliance costs and in terms of the ability to build illegally large structures—far
outweigh any potential downside. (In the case of 518 6™ St. NE—where we eventually
succeeded in having the permit revoked via BZA Appeal No. 19207—we have no
evidence that DCRA ever took any punitive action for the filing of plainly fraudulent
application drawings. No fines were levied,’ and so far as we are aware DCRA never
attempted to refer the applicant for false-statement prosecution.)

3. Issuance of after-hours permits

The construction code imposes stringent limits on when overnight or Sunday work may
be conducted in or near residential districts,® but DCRA has repeatedly ignored those
restrictions to the detriment of residents in ANC 6C and elsewhere. Sometimes DCRA
ignores an applicant’s false statement about whether the work is within 500 of a
residential zone; at other times, DCRA improperly issues permits for noisy construction
work throughout the night for several weeks, severely disrupting residents’ ability to
sleep.

4. Office of the Zoning Administrator

The Zoning Administrator plays a critical gatekeeper role: he reviews building permit
applications to ensure that they comply with the zoning regulations, and where necessary
withholds approval until an applicant obtains required relief from the BZA or Zoning
Commission. He also oversees enforcement of work performed in violation of the zoning
regulations (either without or inconsistent with issued permits). When this system breaks
down, illegal work often avoids public scrutiny and is allowed to remain in place, to the
detriment of neighbors and others in the community.’

S DCRA did issue several stop-work orders for assorted violations. It is also unclear to what extent fines
were levied and collected for those separate infractions.

6 See 12A DCMR § 105.1.3.

7 As noted in part 1 above, DCRA’s policy of making permit application documents largely inaccessible to
the public—in clear violation of District law—substantially hinders outside review of such errors.



Our repeated experience has been that Zoning Administrator Matt LeGrant ignores
obvious zoning problems even when they are brought directly to his attention, and that at
times his interpretations of the regulations are arbitrary, capricious, and inconsistent over
time.

In the case of 518 6 St. NE, Mr. LeGrant approved multiple permits even though the
applications in question lacked essential information (such as a plat and complete zoning
analysis calculations). Even worse, as set forth in our BZA 19207 statement, Mr. LeGrant
simply ignored repeated, detailed complaints for more than five weeks, forcing ANC 6C
to expend significant time and energy to prepare and file that appeal before the 60-day
deadline passed.

Although 518 6% St. exemplifies Mr. LeGrant’s casual attitude toward the law (and
toward concerns raised by individual residents or even ANCs), it is hardly an isolated
case. In April 2013, the 6C04 Commissioner emailed Mr. LeGrant to flag a defect in the
plans for 301 H St. NE. Under the H St. zoning overlay (11 DCMR 1324.10),
“[m]ultiple-dwellings shall have at least one (1) primary entrance on H Street directly
accessible from the sidewalk.” In May 2013, and again in April 2014 in response to a
followup inquiry, Mr. LeGrant provided written assurance that “this important provision”
(as LeGrant put it) would be enforced. This building has now been constructed with a
single primary residential entrance on 3" St., and only a secondary emergency point of
access on H St.

Similarly, in late 2013 and early 2014 several obvious construction and zoning code
violations for 507 K St. NE were brought to DCRA’s attention in writing and in person
by the 6C05 Commissioner and others. (These included the construction of a new open
court far narrower than the required ten feet and inconsistent with the submitted
drawings.) Although DCRA admitted in writing that the objection was valid—see
January 31, 2014 email from DCRA spokesperson Matt Orlins to 6C05 Commissioner
Mark Kazmierczak—DCRA took no curative action other than the meaningless step of
“requiring the applicant to revise the plans to reflect the as-built conditions.” In a

February 7, 2014 email, Orlins again admitted that the construction violated the zoning
regulations, but announced that DCRA would take no corrective action.?

Some of Mr. LeGrant’s most egregious misapplications of law relate to the fagade
preservation provisions of the H St. overlay.® In October 2013, residents and
commissioners observed that 1001 H St. NE—for which the approved plans included an
FAR bonus for fagade preservation'®—had been razed except for one party wall shared

& Copies of the relevant email messages are available on request.

9 To summarize, the regulations allow a floor-area-ratio bonus for projects that preserve pre-1958 facades.
See, e.g. 11 DCMR 1321.3, 1322.3 & 1323.4,

10 Gee
http://dcra.dc.gov/sites/default/files/dc/sites/dcra/release_content/attachments/Det_Let re 1001 _H St.%2C

NE_to_Davies_7-31-12.pdf




with the adjoining property to the east. It later emerged that Mr. LeGrant had, in
consultation with the applicant, secretly approved this destruction of the building on the
astonishing theory that keeping this party wall, which has no public-facing exterior and
no architectural detail or ornamentation, qualified as “fagade preservation.”

When challenged in late 2013, Mr. LeGrant sought to justify this remarkable result by
assuring our counterparts in ANC 6A that the owner would be required to “preserve the
previous building fagade, by a process of disassembly, storage, and reconstruction”
[sic].!! Although LeGrant expressly promised that “DCRA will continue to monitor the
construction to ensure that ... the fagade materials slated for reassembly are in fact
restored properly,” the owner was instead allowed to construct a new building using all-
new materials except for a small section of plain brick surrounding the corner entrance. 12

The Council should closely examine not only the work of this office, but also the need to
require the ZA to be a licensed professional (such as an architect or attorney).

5. Vacant building enforcement

Councilmember Silverman’s vacant-building legislation, enacted last year, significantly
improved District law. However, changing the law is not enough. ANC 6C’s experience
is that DCRA’s Vacant Building Enforcement Unit is slow to act and unresponsive to
requests, even those from ANC commissioners that include detailed information (such as
photos, etc.) about blighted properties. We urge the Committee to monitor this unit
closely to ensure that the new law is carried out.

6. Stop-work orders and collection of associated fines

We also urge the Committee to look at DCRA’s actual practice with respect to stop-work
orders and associated fines. Although the regulations have an escalating schedule of fines
for repeat violators, ' our sense is that higher fines are rarely (if ever) imposed. Worse,
even when DCRA imposes fines, it appears that they frequently forgive some or all of the
fine amount.

We ask that the Committee look into this issue to determine whether the laws are being
applied as written, and whether DCRA’s practices adequately deter future violations. Our
sense is that they do not.

I See http:/anc6a.org/wp-content/uploads/BensChiliBowlLeGrantEmail.pdf

12 We include as Attachment B a copy of our pending rulemaking petition before the Zoning Commission
(ZC 16-19) describing these improprieties in greater detail.

13 See, e.g., 16 DCMR § 3201.



7. Need for additional construction inspectors, especially on Sundays and
holidays

In recent years, the Council has appropriated much-needed additional funding for DCRA
construction inspection staffing outside of normal work hours. The result has been a
material improvement over past years in DCRA’s responsiveness to complaints about
illegal work at night, on Sundays, and on holidays.

However, illegal after-hours construction remains a serious concern both within the
boundaries of ANC 6C and elsewhere in the District. Inspectors often take hours to return
a complainant’s phone call, and in some cases do not respond at all. Accordingly, we
urge the Committee to investigate whether existing resources are being properly allocated
or whether additional staff funding is required to meet the existing need.

We thank you for the opportunity to provide testimony and welcome any followup
questions the Committee may have.
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WASHINGTON  (GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS
OFFICE OF THE DIRECTOR

January 19, 2017

Councilmember David Grosso
1350 Pennsylvania Ave. NW
Washington, DC 20004

Dear Councilmember Grosso:

Thank you for acknowledging the progress that the Department of Consumer and Regulatory
Affairs (DCRA) has made thus far in improving our compliance with the District’s open
government law in your December 9, 2016 letter. With respect to the questions posed in the
letter, I will take each question individually.

How is the Department allowing members of the public to inspect records, prior to deciding
whether to make a copy?

1. Customers may schedule an appointment to review any available plans prior to
determining whether they would like to procure copies from an approved vendor. We
have added language to that effect to the web page dedicated to the plans access
process.

Why are members of the public being forced to go to a third party contractor in order to get
copies of certain records? Relatedly, why are members of the public being forced to pay a fee
for these records that by law are meant to be available online and free of charge?

2. DCRA directs customers to use an approved third-party vendor for copies of plans
because the agency does not have the capacity or equipment to provide copies of the
very large plans documents. Although the agency is developing an electronic system
capable of providing free access to plans documents, the Freedom of Information
Amendment Act of 2000 does not explicitly state whether the documents must be
provided without cost. Moreover, the law’s committee report from 2000 does not
include a formal fiscal impact statement despite the law referencing its adoption of
the fiscal impact statement from the committee report. Consequently, questions
remain about how the requirements were to be funded.

1100 FOURTH STREET S.W. 5™ FLOOR ~ WASHINGTON D.C. 20024 ~ PHONE: (202) 442-8947 FAX (202) 442-9445



What training or instructions are customer service representatives at the Department receiving
in order to improve their response to inquiries from members of the public?

3. In the last quarter of 2016, DCRA reassigned its Freedom of Information Act (FOIA)
function to the Office of the General Counsel, so that the requests would be handled
by licensed attorneys. The change has resulted in faster processing times for FOIA
requests and reduced confusion about what requests should be addressed without the
need for a FOIA request.

As requested, I am attaching a list of the vendors approved to provide copies for the public. The
agency did not budget to absorb of the costs of copies from third-party vendors. The agency has
opted to devote any available dollars to the development of the electronic system, which will
eventually provide the full access to plans documents contemplated by the law.

Sincerely,

ol

Melinda Bolling

1100 Fourth Street S.W. Waterfront 5 Floor ~ Washington D.C. 20024 ~ Phone: (202) 442-8947 Fax (202) 442-9445
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DISTRICT OF COLUMBIA
ZONING COMMISSION

Statement of Advisory Neighborhood Commission 6C
in Support of Petition for Rulemaking to Amend
the H Street Northeast Neighborhood Mixed-Use Zone Regulations

INTRODUCTION

A decade has passed since the Zoning Commission created what was then called the H
Street Northeast Neighborhood Commercial Overlay. See ZC Order No. 04-27 (Jan. 9, 2006).
Over the course of those ten years, the Overlay has shaped and guided enormous, and almost
uniformly positive, changes to H Street. Hundreds of new housing units, a new grocery store,
and new retail and dining establishments have enlivened the corridor, with additional projects
approved or in the process of being built.

Crucial to that success has been H Street’s historic character. As the Office of Planning
(OP) noted in the 2003 report that spurred adoption of the Overlay, “[t]he H Street corridor
retains a distinctive collection of historic commercial buildings that reflect the history of the
people that lived, worked, and shopped there.”! From the beginning, OP noted the potential for
these two- to four-story brick buildings from the late 19" and early 20" century to drive
economic rebirth:

Numerous studies have underscored the important role that historic
preservation plays in revitalizing older neighborhoods and commercial centers
throughout the U.S. It is often the quality and character of historic buildings
and settings that attract initial reinvestment in economically blighted areas.’

In adopting the Overlay, and thereby laying the foundation for the economic turnaround
that followed, the Zoning Commission likewise recognized the value and importance of this
historic urban fabric. Thus, the regulations spoke—and still speak—directly to the need to
“[e]ncourage new construction to preserve existing fagades constructed before 1958” and to
“[e]stablish design guidelines for new and rehabilitated buildings that are consistent with [H
Street’s] historic character and scale.” See 11 DCMR subtitle H, §§ 900.1(c) & (d). In particular,
the Commission created density bonuses for the preservation of historic fagades.

Unfortunately, ANC 6C’s experience over the past decade is that Zoning Administrator
Matt LeGrant does not consistently respect the existing regulations. He has rendered opinions
that substantially undermine these rules and the underlying policy goals, at different times taking
irreconcilably varying positions on fagade preservation issues. Worse, in at least one case he

! Revival: The H Street NE Strategic Development Plan, DC Office of Planning (2003) at 19 (available online at
http://planning.dc.gov/publication/h-street-corridor-revitalization-main-page).

21



knowingly condoned the total destruction of a historic structure while nevertheless granting a
facade-preservation density bonus to the owner of the razed property.

We believe that these decisions and practices are not consistent with the current
regulations. In order to foreclose future abuses, we ask the Commission to amend the regulations
to clarify, and make more explicit, the applicable fagade-preservation rules and design
requirements. As indicated below, ANC 6A—the only other ANC in whose boundaries the
Overlay falls—has voted unanimously to support these amendments in principle.

A copy of the proposed new text is attached at Tab A, and we discuss these proposals in
detail below.

FACADE PRESERVATION

The Current Problem

Just as in the original 2006 Overlay, the reorganized 2016 zoning regulations (for what
are now called the H Street Northeast Neighborhood Mixed-Use Zones) provide an incentive for
applicants to “preserve[] an existing fagade constructed before 1958.” Subtitle H, §§ 902.2-.4
(offering floor-area-ratio bonuses in zones NC-9 through NC-17). However, the regulations do
not define “fagade,” nor do they describe what constitutes preserving one.

Unfortunately, Zoning Administrator Matt LeGrant has adopted a variety of
interpretations that ignore—and in at least one case, openly defy—the common meaning of these
terms and the purpose of the regulations. The areas affected by these misguided interpretations
include these:

What qualifies as a “facade”?
In one especially egregious case—1001 H St. NE, now Ben’s Chili Bowl—the

Zoning Administrator allowed the applicant to count all four exterior walls of
this corner structure as “fagade.” This included 1) a south-facing wall not
visible from H St., with no architectural detailing or ornament, and 2) the
party wall with 1005 H St. NE to the east.’

3 See Letter from R. Tony Marshall of RAM Contracting Services, LLC to Matt LeGrant, June 14, 2013 (“Ben’s

" Chili Bowl Letter”; copy at Tab B). That letter states that “we are preserving 99% of the (east) existing party wall
... This alone accounts for 33% of the total building being preserved.” Id. at 1. It is clear that this letter
memorialized a previous agreement with LeGrant, as his office had given zoning approval to the application two
months earlier on April 8, 2013. See DCRA Reviewer Notes for Permit B1301584 (noting that applicant was
“preserving an existing historic building fagad [sic] which increases allowble far [sic] to 2.0”) (copy at Tab C).

Moreover, on June 21, 2013, LeGrant emailed RAM Contracting to endorse the plan described in their June 14
letter. See LeGrant Email Exchange with Subject Line “Ben’s Chili Bowl — Preservation Letter 6-14-2013” (copy at
Tab D).



In April 2014, LeGrant issued a determination letter for another corner
property (654 H St. NE) in which he opined that “preservation of both the H
St and 7™ St facades will count toward the overall preservation ratio.”* Less
than 18 months later, LeGrant issued a diametrically opposed letter for a
different corner property, 528 H St. NE, in which he stated, “I conclude that
only the H Street fagade of a building must be preserved in order to trigger the
above density bonus provisions.”5

What percentage of the “facade” must be preserved?
The Ben’s Chili Bowl Letter stated an intent to preserve “60% of the existing

building materials,” of which the invisible, undecorated east party wall
comprised more than half. Tab B at 1. As noted earlier, LeGrant himself
ratified this approach in writing. See Tab D.

In the later 654 H St. Letter, LeGrant declared that “[t]he standard to achieve
preservation of a pre-1958 fagade is to preserve a minimum of 50% of the
total existing fagade area.” Tab E at 1. And the 528 H St. Letter—which, as
noted above, required no preservation of the corner property’s 6™ St. fagade—
does not state any minimum percentage as to preservation of the H St. fagade.
See Tab F.

What constitutes “preserving” a facade?
In October 2013, the Chair of ANC 6A contacted LeGrant to protest the

complete demolition of the historic 1001 H St. NE structure.® In his reply,
LeGrant rejected the suggestion that a zoning violation had occurred,
declaring that “the property owner has taken steps to preserve the previous

building fagade, by a process of disassembly, storage, and reconstruction,

that is consistent with the facade preservation requirements.” (Emphasis
added.)

LeGrant further stated that DCRA would monitor the project to ensure that
“the fagade materials slated for reassembly are in fact restored properly.” To
the contrary, the Zoning Administrator enforced no such requirement. The
new facade at 1001 H St. is constructed of entirely new materials except for
an ungainly, ahistorical corner portal with no architectural ornamentation or
detailing of any kind.

4 Zoning Determination Letter from Matt LeGrant to Dario Davies concerning 646-654 H St. NE, April 23, 2014
(“654 H St Letter”; copy at Tab E) at 1.

5 Zoning Determination Letter from Matt LeGrant to David Avitabile concerning 526-528 H St. NE (“528 H St.
Letter”; copy at Tab F) at 2.

6 See ANC 6A 2013 Email Exchange with Matt LeGrant at 3 (“There is now nothing left of the two buildings on this
site. No notice came to the ANC about this destruction; no mention of a raze was made in the presentations before
the ANC. Rather we were told about the preservation of the attractive old brick exterior.”) (copy at Tab G).

3



“Preservation” of 1001 St. NE facade via “reassembly”
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ANC 6C believes that the inconsistent and contradictory application—and in the case of
1001 H St. NE, gross misapplication—of the H St. fagade preservation bonus regulations must
stop. Zoning Administrator LeGrant’s practices actively enable and encourage the destruction of
H St.’s historic architectural fabric instead of protecting it.

The Proposed Amendments

Rather than attempt to combat the Zoning Administrator on a case-by-case, piecemeal
basis, ANC 6C believes it is necessary for the Zoning Commission to clarify the fagade-
preservation rules in a manner that will authoritatively foreclose future harms. To that end, we
propose the addition in subtitle H of a new section 902.7 addressing the ills recounted above.

Proposed section 902.7 begins by explicitly specifying a minimum percentage of historic
facade area required to be preserved:

For purposes of this chapter’s fagade preservation provisions,

(a) preservation shall require retaining a minimum of 90% of the
facade area, including but not limited to mansard roofs, dormers,
turrets, parapets, cornices, and similar architectural features;

Subsection (b) requires that all character-defining architectural features be retained, with
repairs if necessary, unless the feature in question is extensively damaged or missing:

(b) preservation shall require retention of all character-defining
features (including damaged or deteriorated features that could
reasonably be repaired and thus preserved), except that an extensively
deteriorated, damaged, or entirely missing character-defining feature
may be replaced using either traditional or substitute materials;

The proposed language is modeled closely on the Secretary of the Interior’s Standards
for the Treatment of Historic Properties. See “Standards for Preservation and Guidelines for
Preserving Historic Buildings,” id. at 18-20.7

Subsection (c) expressly broMbits the type of wholesale demolition and nominal
“reconstruction” allowed by LeGrant for 1001 H St. NE:

(c) except as provided above, preservation shall require in sifu
retention of the fagade, and not demolition followed by reconstruction
(even if proposed to use the original materials); and

Finally, subsection (d) addresses the Zoning Administrator’s many conflicting views on
which portions of a structure, especially on a corner lot, qualify as a “fagade” subject to the
foregoing requirements:

7 The Standards may be found online at https:/www.nps.gov/tps/standards/four-treatments/treatment-guidelines.pdf.
5



(d) fagade preservation shall apply equally to elevations fronting on H
Street and any side street intersecting with (or alley perpendicular to)
H Street, but not to any party wall or face-on-line wall abutting an
interior lot.

In particular, this subsection bars the practice of treating party walls and the like as a “facade”
and thereby diluting the proportion of actual historic, street-visible fagades subject to protection.

DESIGN REQUIREMENTS

The H St. zoning regulations also impose several design requirements on new
construction. Like the fagade-preservation elements, these design requirements were meant to
shape the public realm and new development

in ways that respect the community’s character, protect neighborhood
livability and contribute to the making of active streets and public spaces.
New development should be urban in character and use, bringing life to the
street, complementing historic buildings and reinforcing a “sense of place” for
the corridor. Through the use of design guidelines and preservation incentives,
the community can ensure that new investment is of the highest quality.8

Perversely, however, Zoning Administrator LeGrant has taken the position that numerous
of these requirements—including the minimum streetwall percentage of clear glass; the
minimum transparency of security grilles; the minimum sign clearance above the sidewalk; and
the location and projection rules for fagade panel signs—do not apply to the side elevations of
corner lots. See 528 H St. Letter, Tab F at 2.

We do not believe this reading comports with the terms of the regulations or with the
esthetic and safety interests they seek to advance. Opaque security shutters are no less
unattractive on a side street approaching H St. than on H St. itself. Projecting signs on side
streets are just as dangerous if installed too low. And fagade panel signs blocking doors or
windows on a side street are just as much an eyesore as on H St.

Accordingly, we recommend adoption of a new section 909.2 making explicit that at least
three design requirements (for security grilles, projecting signs, and fagade panel signs) apply to
the sides of corner properties:

Sections 909.1(e), (j), and (k) shall on corner lots apply equally to frontage on
H Street and any side street.

8 H Street NE Strategic Development Plan at 32.

9 The 528 H St. Letter concludes that “the design requirements of Section 1324.8 through 1324.15 only apply along
the H St. fagade.” Tab F at 2. These provisions correspond to the 2016 regulations in subtitle H, sections 909.1(¢)

through (k).
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CONCLUSION

For all the reasons stated above, ANC 6C requests that the Commission set this matter for
public hearing and adopt the proposed amendments after notice and comment. ANC 6A, the only
other ANC whose boundaries encompass the H St. corridor, has voted to support this application
in principle based on its review of the amendment text. (A copy of ANC 6A’s letter of support is
attached at Tab H.) ' .

Respectfully submitted,

Mark Eckenwiler
Commissioner, ANC 6C04
(as authorized representative
for ANC 6C)

September 6, 2016
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Letter from R. Tony Marshall of RAM Contracting Services, LLC to Matt LeGrant, June
14,2013 (Ben’s Chili Bowl Letter)

DCRA Reviewer Notes for Permit B1301584

LeGrant Email Exchange with Subject Line “Ben’s Chili Bowl — Preservation Letter 6-
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* * * Government of the District of Columbia

mmmmm Advisory Neighborhood
mmmmm Commission 6C

September 26, 2017

The Hon. Phil Mendelson
Chairman

Council of the District of Columbia
John A. Wilson Building

1350 Pennsylvania Avenue NW
Suite 504

Washington, D.C. 20004

Re: Need for legislation to address DCRA mishandling of after-hours construction permits

Dear Chairman Mendelson:

We write! to make you aware of an ongoing problem with DCRA’s policies and practices
for issuing after-hours construction permits in or near residential neighborhoods. As explained
below, ANC 6C believes the Council should adopt legislation to clarify and narrow the
circumstances under which DCRA may authorize late-night construction in such residential

areas.

As you probably know, DCRA may authorize after-hours construction (i.e., between 7 p.m.
and 7 a.m. Monday-Saturday and all day Sunday) in or near a residential zone only in
circumstances where “not issuing such permit would pose a threat to public safety, health and
welfare.” 12A DCMR § 105.1.3. Unfortunately, as we noted in written testimony earlier this
year,>2 DCRA has a longstanding practice of issuing after-hours permits where the required

exigency does not exist.

Recently, DCRA issued two after-hours permits affecting ANC 6C that further underscore
the agency’s maladministration of the regulations:

e 901 H St. NE: On August 16, DCRA issued permit AH1701175 authorizing
construction beginning at 5 a.m. This large worksite extends all the way to 8t St. NE

1 On September 19, 2017, at a duly noticed, regularly scheduled monthly meeting of ANC 6C, with a
quorum of 4 out of 6 commissioners and the public present, the Commission voted 4-0 to adopt the

positions set forth in this letter.

2 Written testimony of Advisory Neighborhood Commission 6C before the Committee of the Whole
on “The Department of Consumer and Regulatory Affairs: What Issues Should the Committee Pursue?”

(Feb. 21,2017).

Please reply to ANC 6C at P.O. Box 77876, Washington, D.C. 20013-7787 Tel. (202) 547-7168
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and thus abuts ANC 6C at its eastern border; it is directly across the street from
rowhouses in ANC 6C’s residential zone.

When ANC 6C05 Commissioner Christopher Miller learned of this permit and
inquired, it became clear that the only justification was the contractor’s desire to start
work earlier in the day. There was no conceivable “threat to public safety, health and
welfare” from requiring the applicant to limit its work to the 12 standard permit hours
(and thus to avoid disrupting the sleep of nearby ANC 6C residents). Only after
Comm. Miller objected was the permit withdrawn.

e 215G St. NE: On July 31, DCRA issued permit AH1701119 authorizing round-the-
clock construction (24 hours/day, 7 days/week), along with a blanket exemption from
all noise restrictions. This location sits entirely within a residential zone and is
surrounded on three sides by rowhouse dwellings.

On the previous day, a Sunday, ANC 6C04 Commissioner Mark Eckenwiler repeatedly
observed illegal work being performed at the site, resulting in a case-and-desist order
from MPD officers. That same day, the DGS Director stated in writing to Comm.
Eckenwiler that “[t]he remaining work will be contained inside the building .... All
outside work [has been] completed. Since the work is contained inside, I see no
significant noise issues that would occur with the community during this time.”

Despite this obvious lack of need, DCRA nevertheless issued its plenary after-hours
permit at 10:28 a.m. the following morning without even consulting with the
commissioner. Only after the commissioner filed two separate administrative appeals
did DCRA relent and issue a narrowed permit (AH1701145) with more stringent
conditions.

We recognize that there will be occasions when overnight construction, including loud and
potentially disruptive work, may be unavoidable.? However, DCRA’s cavalier application of the
after-hours permit regulation over many years convinces us that legislation is needed.

We therefore urge the Council, in the strongest terms possible, to develop and pass
legislation to narrow and clarify the standard in section 105.1.3 for after-hours permit
issuance. The health and well-being of District residents—not to mention their right to quiet
enjoyment of their homes—demands nothing less. Naturally, we stand ready to assist the Council
in crafting legislative text to meet this need. ’

3 For instance, we have recently seen after-hours permits for large projects on H St. NE where daytime
activity would materially interfere with, and potentially endanger, streetcar operations. Upon receiving
satisfactory explanations for the need, members of the Commission have worked cooperatively with DCRA
and permit applicants to arrive at compromise terms enabling the needed work while protecting the interests
of local residents.
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Thank you for giving great weight to the views of ANC 6C.
Sincerely,
Karen Wirt

Chair, ANC 6C

Cc: Councilmember Charles Allen
DCRA Director Melinda Bolling



Written Testimony of Advisory Neighborhood Commission 6C’
Before the Committee of the Whole
on
B22-669, Department of Buildings Establishment Act of 2018

Public Hearing
April 19,2018

Presented by Mark Eckenwiler, Commissioner, ANC 6C04

Mr. Chairman and Members of the Committee,

ANC 6C supports B22-669, Department of Buildings Establishment Act of 2018. As
detailed below, we believe the legislation would serve the public interest by addressing
several longstanding problems within the Department of Consumer and Regulatory
Affairs (DCRA). At the same time, we respectfully offer several concrete suggestions for
ways to improve the bill further.

Summary of the Legislation

The bill would split DCRA into two agencies:

e A new Department of Buildings (DOB) responsible for construction, zoning, and
housing code administration (permitting, code maintenance/revision) and
enforcement.

e The Department of Licensing and Consumer Protections, which would retain
DCRA'’s remaining duties.

DOB, led by a Director, would have the following components:
e Office of the Director (Human Resources, General Counsel, Communications,
Information Technology)
e Administrative Services (customer service/complaint resolution; fleet
management; contracting/procurement)
e Office of Construction & Building Standards, led by the Chief Building Official
(CBO), with the following subcomponents:
Permitting operations
Construction compliance (code revision)
Inspections
Green Building Division

O O O O

I ANC 6C authorized this testimony at its duly noticed, regularly scheduled monthly meeting on April 11,
2018, with a quorum of 6 out of 6 commissioners and the public present, by a vote of 6-0.



o Office of the Surveyor
o Third-party inspections
o Zoning Administration
¢ Office of Residential Inspection (vacant/blighted; rental housing inspections;
housing rehabilitation, including abatement of violations)
e Office of Strategic Code Enforcement led by Strategic Enforcement
‘Administrator (SEA)
o Code enforcement division (coordinate and monitor enforcement of cited
violations; issue Notices of Infraction (NOIs))
o Civil Infractions and Fine Assessment Division (handle OAH hearings;
collect fines & impose liens)

Notably, the CBO and SEA would require Council confirmation; would have fixed five-
year terms; and would be removable only for cause to make them more insulated from
political pressure. A CBO nominee would also be required to have certain minimum
qualifications.

Section 107 requires the City Administrator to prepare and submit a detailed transition
plan with timeline.

Sections 201 and 202 require the SEA, once DOB is created, to develop a yearly
enforcement plan and submit a detailed annual enforcement report.

Analysis and Main Recommendations

On balance, this bill marks an important effort to address certain structural problems
within DCRA. The current agency is so large, and its portfolio so varied, that it is unclear
whether any Director is capable of running it effectively. The current Director certainly
has not done so.

Creating statutory protections for key officials (and in the case of the CBO, minimum
qualifications) is a positive step toward more responsible governance. That said, the
legislation would benefit from several improvements:

e CBO qualifications: The statement of the CBO’s qualifications (lines 110-113)
should include a preference for candidates with a degree in architecture or
structural engineering.

e Scope of the CBO’s authority: The bill’s list of the CBO’s regulatory authority
includes only a small number of the subtitles in Title 12, DCMR. (For example, it
omits the Electrical Code, the Plumbing Code, the Mechanical Code, and the Fire
Code, among other provisions.) The Council should expand this authority to cover
all of the disciplines in Title 12.



o Relatedly, we do not believe that there needs to be a Green Building
Division under the CBO separate from the permitting, compliance, and
inspection divisions. This is not to diminish the importance of the Green
Building requirements; clearly, these rules serve an increasingly important
function in the face of climate change. However, we are concerned that a
separate Green Building Division may result in duplication of effort,
organizational inefficiency, and potential conflict with other components.

Conversely, the CBO’s authority should not encompass the zoning regulations.
Unlike with Title 12, the issues involved in administering zoning regulations
cover other subjects (such as usage) extending well beyond the physical
characteristics of structures, and thus require their own specialized set of skills
and experience.

Accordingly, we recommend that the Zoning Administrator (ZA) have
authority over the subject matter described in lines 212-220. The ZA, like the
CBO, should be Council-confirmed; term-appointed; removable only for cause;
and subject to certain minimum qualifications. In addition to senior-level work
experience, those qualifications should express a preference for candidates who
hold a graduate degree in law, architecture, or land use/urban planning. The
Office of the ZA would not be located within the Office of Construction and
Building Standards led by the CBO, as proposed at lines 212-220, but would
instead be a separate peer component.

Confirmation of term-appointed officials: The CBO, like the SEA and the ZA
proposed above, should be confirmed anew. We oppose the proposal to retain the
incumbent CBO without Council confirmation.

Conflicting authorities among officials: While we support the concept of having
the SEA monitor the work of the CBO’s inspections and enforcement staff—
almost as a quasi-Inspector General—we are concerned that the bill does not
clearly demarcate the boundaries between their duties. For example, line 145
tasks the SEA with “general administration of the Department’s enforcement
efforts,” but tasks the ZA’s office (under the CBO in the bill) with “enforc[ing]
zoning regulations.”

Clarity around DCRA’s current processes for inspection; enforcement; fine
adjudication, reduction, and collection; and abatement of illegal conditions would
provide useful guidance on how to draw these dividing lines.

o Relatedly, the legislation does not always make clear that enforcement
efforts must not stop at fines for improper work, but must also pursue
removal/abatement of any improper use or structure. (We have seen
multiple cases in which DCRA a) assessed a fine for an addition
constructed with no permit but b) failed to follow up to require the



removal of the illegal structure.) For example, line 130 refers only to the
collection/enforcement of fines; likewise, lines 236-247 discuss both fines
and “compel[ling] compliance through judicial orders,” but overlooks the
fact that in current practice DCRA—and not OAG—is responsible for
enforcing abatement orders before OAH.

o Public access to Department records: As the Council is well aware, DCRA has
for years failed to comply with its obligations under D.C. Official Code
§ 2-536(a)(8A) to make building permit application files available to the public at
no cost on a public website. However, lines 163-167 of the bill (describing the
duties of the IT unit within the Office of the Director) make no mention of such
services. Enabling and supporting public access to all relevant records must be
made an explicit part of this office’s responsibilities.

e Reporting on fines: The fine-collection data in the required annual report (lines
310 et seq.) should also indicate whether a citation was eligible, as a second or
subsequent violation, for an escalated fine. (See, e.g., the schedule of escalating
fines set forth at 16 DCMR § 3201.1.) Likewise, the report should provide a
reason in any case where the maximum available fine was not imposed or
collected.

¢ DOB charter: The Department of Buildings charter (lines 70-74) should
expressly include the zoning regulations among the regulations and codes to be
enforced and administered (lines 73-74).

Miscellaneous Corrections and Questions

Lines 41-45: “proscribe” should be “prescribe”.

Line 127: The reference to the CIO should probably cross-reference lines 221 ef seq.,
which describe the CIO’s duties.

Line 161: This should probably read “the Office of General Counsel” instead.

Line 185: It is unclear to us why the component responsible for writing and revising code
provisions is called “Compliance” and not “Standards.”

Line 190: The Building Inspection Division is assigned responsibility to “[i]nspect
commercial buildings,” but not to inspect residential or other types of buildings. This
should be expanded, given that the duties of the separate Office of Residential Inspection
(lines 211 et seq.) do not encompass inspections for construction or zoning code
violations.



-

Lines 213-214: Because the Zoning Administrator reviews all significant construction
permit applications, the citation should be to all of Title 11, DCMR and not only to
subtitle X.

Lines 218-220: “Refers developers” should be “Refer applicants™. Strike “and the Zoning
Board,” as BZA handles all non-PUD variances and special exceptions. Also, such relief
is from the zoning regulations themselves and not (as implied by the current language)
from the ZA’s rulings. (If the intent is to include appeals from an adverse ZA ruling—
which would also be handled by BZA—then clarification is needed.)

Line 221: The section numbering skips from 106(a)(3) to 106(a)(5).

Line 223: We suggest “inspect” in lieu of “investigate.”

* % ok

We thank you for the opportunity to provide testimony and welcome any followup
questions the Committee may have.



DCRA ENABLES DESTRUCTION OF AFFORDABLE HOUSING
STOCK AND DISPLACEMENT OF LOW-INCOME RESIDENTS
THROUGH PURPOSEFUL INACTION
FEBRUARY 6, 2019

Good Morning. My name is Renee Bowser. | am Chair of Advisory Neighborhood
Commission 4D. | am testifying in my individual capacity as Single Member District (SMD)
4D02 Commissioner.

SMD 4D02, a principally row house district, has 6 older apartment buildings that
appear subject to rent control because their building permits were issued before
December 31, 1975. My 4 blocks of buildings with 4 or fewer rentals are exempt from
rent control P. Tatian, A. Williams, A Rent Control Report for the District of Columbia,
The Urban Institute, June, 2011 at 7-9.

In 2011, the Urban Institute reported that DC had nearly 80,000 units potentially
subject to rent control, a significant portion of DC’s affordable housing stock. A Rent
Control Report for the District of Columbia at 13. At that time, Ward 4 had approximately
7000 units subject to rent control. Id. These are the buildings and units affordable to low
income residents, including extremely low income and very low income, as the DC Code
§ 42-2802(b-1) defines these terms. (The code defines households with income up to
30% of Area Median Income (AMI) as extremely low income and those with income
between 31%- 50% of AMI as very low income for purposes of the Housing Production
Trust Fund.)

Over the years, DCRA has consistently failed to enforce the housing codes at older
apartments in Ward 4. This inaction helps slumlords push out low income residents from
the Ward's affordable housing stock. Mounting violations which go unabated cause
drastic deterioration in tenants’ living conditions. As conditions deteriorate, more tenants
vacate their buildings in search of better living conditions in DC’s shrinking affordable
rental stock, leaving many buildings only partially occupied. After slumlords clear their
buildings, they renovate them and charge substantially higher rents than their ousted
tenants can afford. The result is permanent displacement of low-income tenants:
gentrification on steroids! These conditions fester because DCRA refuses to treat the
slumlords as the serial law breakers they are, always giving them more time to correct
the violations that have gone unabated for years.

DCRA has continued its years’ long refusal to enforce the housing codes at rent-
controlled buildings in Ward 4 and ANC 4D. A 2016 City Paper investigation of DCRA's
records showed the agency’s willful refusal to enforce housing codes at 1451 Sheridan
Street, NW owned by Saifur Khan operating as 16t" St. Heights Noah LLC. A. Kowalski,
Q. Myers, At What Price, Washington City Paper, April 29, 2016 at 5. In the 4 years from
2012 - 2016, DCRA inspected individual apartments at 1451 Sheridan Street 33 times.
Id. But DCRA did not force the owner to comply with the law and correct the violations.
During the same period, DCRA inspected apartments 30 times at 1405 Somerset Place,
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NW, another building Saifur Khan owns in Ward 4. After longstanding inaction by DCRA,
a fed-up resident took the owner to court in order to get most of the violations in her
apartment fixed. Id. at 7. See also, Baskin, After a Fire and a Flood, Brightwood Park
Tenants Navigate Their New Reality, Washington City Paper, May 3, 2018 at 2 (ANC 4D
market rate building at 5320 8t" Street, NW where DCRA issued 16 notices of violation
between 2014-2016, issuing 100 of pages of inspection documents); Delgadillo, Facing
Decrepit Conditions, Another D.C. Apartment Building Goes on Rent Strike, Oct.15, 2018
at 2 (tenants go on rent strike in protest of mice, roaches, waterlogged ceilings, and mold).

| saw up close DCRA’s willful failure to force slumlord Rufus Stancil and his slum
successor Vivienne Awasum to fix gross housing code violations at the Parkview
Apartments in my SMD. My March 15, 2016 email to CM Todd and his staff, DCRA’s
Donise Peace, OTA’'s Delores Anderson, and EOM representative Benab detailed the
unsafe and unsanitary conditions at the Parkview, quoting a tenant who wrote to me about
the egregious conditions in which she and her family are forced to live. (Commissioner
Bowser Email to CM Todd titled Immediate Action Needed to Fix Massive Housing Code
Violations at Parkview Apartments, 220 Hamilton Street, NW, March 15, 2016-Copy
attached.) In early April, 2016, DCRA issued a 30-page Notice of Violation of the massive
violations existing at the Parkview. Notices of Violation dated April 4, 7, and 12 issued
by Inspector Michael Lampo. On April 12, 2016, | emailed the Office of the Attorney
General, attaching emails to various DC agencies dating back to 2013 and explaining that
Parkview tenants provided Chief Tenant Advocate Johanna Shreve more detail of
deplorable living conditions and asking for OAG action. ANC 4D02 Commissioner Emails
Regarding Housing Code Violations at Parkview Apartments, 220 Hamilton St., NW to
Rashee Kumar, April 12, 2016.

After Vivienne Awasum purchased the Parkview in 2017 and continued Stancil’s
slumlord conditions, the tenants decided to sue for better conditions and prevent
displacement. There were additional DCRA inspections; but little or no compliance.
Finally, In December, 2018, nearly 3 years after the 2016 inspections, OAG asked
Superior Court for a receiver to oversee building repairs to abate the housing code
violations.

Last fall, slumlord Awasum brazenly applied to the Department of Housing and
Community Development (DHCD) for taxpayer funding for “substantial renovation” of the
Parkview after refusing to fix glaring housing code violations. At the same time, according
to the tenant association, the slumlord refused to negotiate with the tenants or offer them
any long-term security after the building is renovated.

These examples show that DCRA’s refusal to enforce the housing codes against
these slumlords is knowing, purposeful, and systemic. These agencies are doing the
developers’ bidding if they allow the slumlords to undertake “substantial renovation” at
taxpayer expense and oust low income tenants who will no longer be able to afford to live
in the apartments. DCRA must be prohibited from assisting slumlords in systematically
eliminating rent-controlled housing.
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I applaud the Council for passage of the Department of Consumer and Regulatory
Affairs Omnibus Amendment Act of 2018 because it requires notification to the Office of
the Attorney General of Class 1, 2, 3, or 4 infractions that have not been abated within 6
months; limits DCRA’s enforcement discretion regarding repeat or unabated housing
code violations; and allows a property owner with 30 days to abate a housing code
violation and limits DCRA discretion to extend the abatement period to instances where
the property owner has made reasonable and good faith efforts to abate.

To prevent further destruction of rent-controlled and other moderately priced rental
housing, the Council must deny basic business licenses and building permits to these
rental property owners who severely neglect their properties. In addition, the Council
should prohibit DHCD and other agencies from awarding any subsidy to property owners
who have refused to make good faith efforts to bring their properties into compliance with
the housing codes over long periods. No taxpayer subsidies should be granted without
placing substantial restrictions on displacing existing tenants who endured years of harm
at the hands of slumlords. To this end, DC Council should require any agency with
authority to grant taxpayer subsidies to rental property owner to check a registry to learn
whether the property owner is in violation of DC’s housing codes. Furthermore, DCRA
must be required to maintain a registry of complaints about housing conditions at rental
properties for at least 5 years so that the agency can discern any patterns of refusal to
abate housing code violations.

Dated: February 6, 2019

Renee L. Bowser

ANC 4D02 Commissioner
Chair, ANC 4D
Renee.Bowser@anc.dc.gov
(240) 801-5830

Attachments
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‘AN C 4D02 Commissioner Emails Regarding Housin... - Bowser, Renée L. (SMD 4D02)  Pagelofl

ANC 4D02 Commissioner Emails Regarding Housing Code
Violations at Parkview Apartments, 220 Hamilton St.,, NW

Bowser, Renée L. (SMD 4D02) <4D02@anc.dc.gov>

Tue 4/12/2016 6:12 PM

To:Kumar, Rashee (OAG) <rashee kumar@dc.gov>;

Cc:Aniton, Michael (OSSE) <michael.aniton@dc.gov>;

Importance: High

2 attachments

4D02 Commissioner Emails re Housing Code Violation at Parkview Apts. 220 Hamilton St. NW 2013-1016 - Part A.pdf; 4D02
Commissioner Emails re Housing Code Violation at Parkview Apts. 220 Hamilton St. NW 2013-1016 - Part B.pdf;

Hello Ms. Kumar:

In a follow up to my conversation with Mr. Aniton a couple weeks ago regarding massive housing code
violations and deplorable living conditions at the Parkview Apartments, 220 Hamilton Street, NW in my
single member district, | am attaching emails which I've sent to various DC agencies about the Parkview
Apartments since 2013.

As | explained to Mr. Aniton, the lack of action by DCRA and other agencies to force owner Rufus
Stancil to comply with DC law and housing code violations is unconscionable. Further it

appears that receivership proceedings initiated by former Attorney General Peter Nickles some years
ago were never implemented.

Last week, Chief Tenant Advocate Johanna Shreve met with at least ten tenants at my quarterly SMD
meeting. We learned even more detail of the deplorable conditions in which tenants are being forced
to live. Additionally, last week, DCRA's proactive division inspected the property.

Please inform me of the next steps the Office of Attorney General will take \to remedy these long
existing unlawful conditions and when those steps will be taken.

Thank you,

Renee L. Bowser

ANC 4D02 Commissioner
ANC 4D Vice Chair
202-466-1593 w

https://mail.dc.gov/owa/ 5/12/2016
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Immediate Action Needed to Fix Massive Housing Code
Violations at Parkview Apartments, 220 Hamilton St., NW

Bowser, Renée L.‘ (SMD 4D02) <4D02@anc.dc.gov>

Tue 3/15/2016 10:47 AM

To:Todd, Brandon (COUNCIL) <BTodd@DCCOUNCILUS>; Peace, Donise (DCRA) <donise.peace@dc.gov>; Duffie, Celeste
(DPW) <Celeste.Duffie@dc.gov>; Anderson, Delores (OTA) <delores.anderson@dc.gov>;

Cesnewman@dccouncil.us <snewman@dccouncil.us>; jecarnes@dccouncilus <jcarnes@dccouncil.us>; Benab, Jasmin (EOM)
<Jasmin.Benab@dc.gov>;

importance: High

2 attachments

20160314_172859,jpg; DCRA Performance Oversight Testimony 2.29.2016.docx;

On March 14, 2016, 1 received the following description of the living conditions at the Parkview
Apartments, 220 Hamilton Street, NW about which | have complained for years. The conditions are far
worse than | knew and catastrophic for the families who live there.

“Dear, ms. Bowser | lived in 220 Hamilton st nw apt 10. | would like to let you know that the building in
which [ live in has many flaws such as; mice, roaches, bedbugs, and many of the wallws are cracked and
falling apart. Also under the sink there are many holes. | called the company many times, since last
year , but no one came to fix any of the problems. | called dcra but still, nothing. | am worried because
- | have children and | am concern for their safety, and health. | hope that some company or agency can
help solve this problem.thank you."

I have attached a picture the tenant sent me of her apartment.

It's time that DCRA and the other DC government agencies force owner Rufus Stancil to clean up his
building so that residents can have a sanitary and safe place to live.

As my testimony to CM Orange's Committee regarding DCRA unacceptable performance étates, DCRA
and the Office of the Attorney General should petition for receivership of this building so that the
massive housing code violations can be properly and completely fixed.

Please let me know what immediate action DCRA, DPW, OTA, Councilmember Todd, and

other agencies that have responsibility for the conditions at the Parkview will take to remedy these
deplorable conditions.

Thank you,

https://mail.dc.gov/owa/ 3/24/2016
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Renee L. Bowser .
ANC 4D02 Commissioner
ANC 4D Vice Chair
202-466-1593 w

https://mail.dc.gov/owa/ 3/24/2016
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Commissioner Chuck Elkins (ANC3D01)
Advisory Neighborhood Commission 3D
202-686-3518; 3D01@ANC.DC.gov

Oral Testimony before the Committee of the Whole regarding
the Department of Consumer and Regulatory Affairs
February 6, 2019

My name is Chuck Elkins and | am Chair of ANC3D, but today | am testifying only for my Single
Member District.

| want to start with DCRA’s motto: Safe and Simple. Here’s the way that this motto has been
implemented:

DCRA’s Motto: As Implemented

.ol MPLE

“Safe” is said with a whisper and “Simple” has been shouted from the roof tops. We need to
turn this Department around and balance out the playing field.

DCRA is a crucial component of DC’s economic Development. If it performs well, we will have
newer and safer buildings in this city and the economy will thrive as a result. But this
Department has not been given the resources and the legal help it needs to keep up with the
economic development of the city.



How do | know this? By looking at how they allocate their resources. They still don’t have
enough plan reviewers to process quickly the huge number of permits that come in the door
each day and they have so few inspectors that they have to rely on citizens’ complaints as their
principle way of finding violators. If the Police Department had to run their enforcement
program this way without having officers out patrolling the neighborhoods, we would have a lot
more crime in this city than we do.

There is a lot of money to be made in construction business in this city, and even more money if
you cheat. Cheaters rarely get caught and when they do they usually get only a tap on the
wrist. If that is the only kind of enforcement program DC can afford, why spend all that money
making sure that the permits contain all of those code requirements? Why not just rubber
stamp them and shove them out the door?

DCRA has a new Director. He is firmly set on reforming what | have described above, and if you
want him to succeed, then there are some things you can do to help him turn this Department
around. Whether you reorganize the Department or not, | believe you still need to do the
following things.

Expand DCRA’s eyes and ears in the field using ANC Commissioners. ANC Commissioners are an
untapped source of local knowledge. We know the shady developers and we know the unique
characteristics of some of these local properties that need to be considered in any permit.

So authorize ANC Commissioners to view and comment on pending permits. Because of their
local knowledge, they will be able to spot problems that the plan reviewers, sitting in their
offices downtown, won’t see. Why are the ANC’s the only major DC city institution that have to
chase down problems AFTER the permit is issued rather than being allowed to point them out
during the permit process and thereby PREVENT problems in the first place.

In the same vein, authorize ANC Commissioners to file citizen affidavits which can be valid in
administrative hearings. This will expand DCRA’s inspection force, but also put the fear of God
in the hearts of shady contractors. They know that DCRA can’t be present most of the time, but
they also know that neighbors are watching what they are doing, and if they cut obvious
corners such as building in violation of the front-yard setback or working despite a stop work
order, these neighbors could turn them in to their local ANC Commissioner. This step alone
would engender a lot of what we can call “Voluntary Compliance” on the part of these shady
contractors.

Next, please give DCRA the authority to issue—and withhold—residential Certificates of
Occupancy. DCRA, including the Zoning Administrator, is a paper tiger when it comes to trying
to get residential builders to bring a house into compliance with the regulations. A residential
Certificate of Occupancy would give DCRA a lot more clout.

Finally, give DCRA the financial resources to match the increased volume of work that the
expanding economy of DC is bringing to them. How many resources? | think a benchmarking
study is the way to find out. When asked by stakeholders how DCRA ranks with similar
agencies across the country in terms of its performance, senior DCRA staff have said, “But DC is

2



different.” Butis it really? What if you learned that, hypothetically, Chicago or Denver have
twice as many inspectors per 1,000 permits issued as DCRA does? Wouldn’t that tell us that
either DCRA is terribly efficient and effective in its enforcement program or perhaps that it is
not putting the right number of inspectors in the field? | don’t have all those figures, of course,
because I'm only an ANC Commissioner, but | doubt that the Council has them either. What
little | have heard about such benchmark figures makes me believe that DCRA has been on a
starvation diet.

So in summary, there’s a new Director at DCRA and, in my view, he is saying a lot of the right
things about how he is going to reform the Department. Is the Council going to sit back and
take the risk that he might fail, or instead are you going to make sure he has the financial
resources and changes to the laws that greatly increase the chances of his success?

The motto of DCRA needs to be brought back into balance so that the building economy in DC is
both SAFE and SIMPLE.

DCRA’s Motto: For the Future

Safe

and

SIMPLE




Commissioner Chuck Elkins (ANC3D01)
Advisory Neighborhood Commission 3D
4505 Lowell Street NW, Washington, DC 20016
202-686-3518; 3DO1@ANC.DC.gov

Testimony before the Committee of the Whole regarding
the Department of Consumer and Regulatory Affairs
February 6, 2019

Thank you for the opportunity to submit some ideas about ways to improve the performance of DCRA. |
am testifying in my individual capacity as an ANC Commissioner, and not on behalf of ANC3D as a whole.

My focus today is on DCRA’s compliance and enforcement program which is totally inadequate and an
embarrassment to this City. This important component of DCRA’s mission starved for resources. It
depends heavily on citizens’ tips to determine its targets for enforcement, and as a result builders know
they have very little chance of getting caught if they cheat. Even when they are caught, a slap on the
wrist is the usual punishment and their outrageous behavior on past projects has no effect on their

ability to get new permits in the future. If the DC police operated under such a strategy, we would all be
demanding reform.

What good does it do for DCRA to issue detailed permits based on a building code that is as thick as an
old Sears catalog if these provisions are not enforced? Following these requirements to the letter costs
builders a lot of money and some obviously have concluded , why spend it if you know you won't be
caught? Enforcement at DCRA has be consigned to a closet while the Department rolls out shiny new
programs that allow the permits to be issued faster and faster. There’s nothing wrong with faster
permitting, but it needs to be accompanied by a more nimble enforcement program—which it isn’t.

As you know, DCRA’s motto is “Safe and Simple”. It sound great until you look closely to see how DCRA
has implemented it. Here’s my interpretation:

DCRA’s Motto: As Implemented

.olMPLE




DCRA is definitely listening to those stakeholders who want permitting to be SIMPLE. Those who want
buildings to be SAFE are not being effectively heard and as a result the Department is a “paper tiger”
when it comes to compliance and enforcement.

How do we restore the balance between making permitting SIMPLE and making us all SAFE?

It is not that complicated. A reorganization of the Department may be a good idea, but reorganizations
are highly disruptive and the just-introduced reorganization bill sets some long timelines for the hoped-
for improvements. IN THE MEANTIME, there are many things the Council can do to restore the balance
and make our buildings SAFE. |suggest nine of them in this testimony.

The details are in the Attachments to this testimony, but here’s a summary:

1. Include ANC Commissioners as Reviewers of Draft Permits (Attachment 1)

Errors do occur in granting permits and they can be costly and hard to remediate. Why are ANC
Commissioners the one major group in the DC Government that is excluded from permitting process?
ANC Commissioners are the eyes and ears of the District Government at the neighborhood level and can
play a key role to prevent errors in issued permits. ANC Commissioners should no longer be shut out of
the permitting process. If we can review public spaced applications, we can review building permits.

2. Authorize ANC Commissioners to Submit Legally Sufficient Evidence of Violations of Building Code,
Zoning, and Stop Work Orders (Attachment 2)

Builders in the District today know that it is unlikely that they will be caught and penalized for wolatlons
of the building code, zoning regulations, and Stop Work orders. DCRA simply doesn’t have enough
inspectors to be out looking for violations. What kind of crime enforcement would we have if police
officers weren’t patrolling our neighborhoods. DCRA needs more eyes and ears, and ANC
Commissioners, tipped off by their constituents, can document violations and report them using a
citizen affidavit. Such an affidavit, if authorized by the Council, could obviate the need for an inspector
to observe the violation and be presented as evidence in an administrative hearing. ANC Commissioners
are protected by statute from liability for any mistakes they might inadvertently make.

3. Require a Residential Certificate of Occupancy (Attachment 3)

Currently, the Zoning Administrator and DCRA enforcers have little or no leverage to bring a recalcitrant
residential builder into compliance when he violates the building code or zoning regulations. The Zoning
Administrator can request the builder to submit his plans to come into compliance, but if the builder
fails to do so, the Zoning Administrator has little or no leverage to make him do so. The situation is
quite different with commercial properties because DCRA can withhold the certificate of occupancy and
this gives the Department very strong leverage over the builder. We need a residential certificate of
occupancy requirement in those cases of construction that is so major that the occupants need to move
out of the house before the construction begins.




4. Allow DCRA to pierce the Corporate Veil of Limited Liability Corporations and thereby Sanction
Repeated Violators of City Laws (Attachment 4) '

It is well known that there are some “bad apples” among those who design, construct, and operate
buildings in DC. Yet, nothing seems to happen to these people, apparentiy because these individuals
can form a separate LLC for each project and thereby hide their identify and prevent DCRA from"
imposing sanctions because of multiple violations across properties. In addition, it is not clear that DCRA
has the sanction authority to deal with such multiple violations. The Council can fix these problems.

5. Benchmark DCRA against Similar Agencies Across the Country (Attachment 5

DCRA states proudly that it does 50,000 inspections a year. Is this a high (good) number? Compared to
what? Without any comparisons to other cities, adjusted for similar population, number of permits
issued a year, etc., how does the Council or the public know whether DCRA is doing a good job or a
terrible job? The solution is for the Council to direct the DC Auditor to do a benchmarking study of other
“DCRA’s” across the country to assess DCRA’s performance in both giving permits and in'ensuring
compliance with them in order to allow the Council to set realistic goals for the Department, provide
sufficient funding to achieve them, and conduct active oversight. S

6. Place all of DCRA’s permit drawings and applications on line (Attachment 6)

The builders have the drawings; DCRA has the drawings, but the public does not. Some years ago 1
understand that the Council gave DCRA funds to put all of these drawings and applications on line..
Instead they have worked to make tracking of permit applications on line by builders easy, but-have not -
allowed citizens and ANC Commissioners to see quickly what was permitted and then observe whether
the builder is conforming to the drawings. Yes, one can ask DCRA for them, but that takes days, and
sometimes one must submit a FOIA request. We need transparency for the public if there is going to be
accountability for both the builders and DCRA.

7. Establish an Ombudsman for DCRA to help constituents (Attachment 7)

It is very hard to get DCRA to do what they are required to do, including enforce the regulations. Who
does one call, what information is needed, and what if DCRA is not responsive? To constituents, DCRA is
one big “black hole.” The solution is to establish an Ombudsman function either within DCRA or outside -
it whose job it would be to arm the constituent with the knowledge of what is needed to convince DCRA
to take a (different) action and how to push the issue forward through the Department. In the most i
egregious cases, the Ombudsman would actively help the constitute push the matter forward with DCRA
and, where the Ombudsman runs into a brick wall, to elevate the matter within the Department. The -
Ombudsman should report once a year to the Council on what he has done, what he is finding out about
how the Department REALLY functions and what suggestions he might have for improvements. _

8. Provide information to ANC Commissioners and Constituents about Compliance and Enforcement
on the DCRA webpage (Attachment 8)

If a constituent or an ANC Commissioner wants to know about how to get a permit, the DCRA website is
just full of information for them. However, if the same constituent and ANC Commissioner wants to
know how to get builders or owners within his neighborhood to comply with the building and zoning
regulations, they are out of luck. In the Attachment that | previously provided to the Department, 1 lay
out topics that a page within the DCRA website devoted to Compliance could contain. This is a simple
way for DCRA to better informed constituents who can then serve as the eyes and ears on the street '
that DCRA now so desperately lacks.



9. Increase the DCRA’s budget for compliance and enforcement (Attachment 9)

DCRA is spending most of its new resources on the shiny new programs for making permits simple and
faster to get. This imbalance needs to be corrected. Compliance and enforcement needs significantly
increased earmarked resources which will allow the Department to implement a much more effective
strategy to incentivize voluntary compliance and then sanction those who choose to cheat instead.
Hopefully the Council will not adopt an attitude that it won’t devote more resources to compliance until
the Department improves it performance in this area. That would be self-defeating.

Thank you for your consideration of these ideas for improving DCRA’s performance and the satisfaction
of its stakeholders who are not seeking permits but rather who want them enforced. The Council needs .
to help these stakeholders be heard!



Attachment 1

Include ANC Commissioners as Reviewers of Draft Permits

The Problem:

Once a building permit is issued, a builder has an expectation that he can rely on that permit and begin
his operations. If an error is found later, the builder might sustain serious financial damage if he has to
correct the error. Yet, the error may present substantial public health risks or undermine neighborhood-
specific requirements. For this reason, preventing errors in in the issuance of permits should receive a
high priority within DCRA. However, ANC Commissioners are excluded from review of permits, while
other DC agencies/resources are not.

Proposed Solution:

Direct that ANC Commissioners be invited to participate in the review of any plans in their SMD going
through building permit review, just as they are currently invited to review Public Space Applications.
ANC Commissioners should be notified of such plans just as they are now informed of Public Space
Applications in their SMD and could participate, or not, as they saw fit depending on the circumstances
of a particular project and its importance to the neighborhood.

Rationale: ' . )

Why are ANC Commissioners the one major group in DC Government which is excluded from per}nitting
process? ANC Commissioners are the eyes and ears of the District Government at the neighborhood
level and can play a key role to prevent errors in issued permits. In contrast to DCRA reviewers, =
Commissioners are often familiar with the property in question, and may know the builder from
previous projects and ways in which they may cut corners. As an example, a builder might list a wall as
“existing” but in fact it is to be a new wall, subject to all of the appropriate restrictions. Commissioners
can be especially diligent in making sure that key building code provisions related to health, safety, and
neighborhood-specific requirements (zone restrictions) are followed

Currently, ANC Commissioners often get involved in construction issues because their constituents
demand it, but usually only after the permit has been issued and concerrs are raised. Chasing the error
after construction begins is often not successful in getting the error.corrected. This after-the-fact review
process results in great neighborhood frustration and al<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>